Twenty of the 23 US missiles landed within the boundaries of the intelligence service compound. The remaining three missiles struck a surrounding residential neighbourhood in the exclusive Mansour district of Baghdad, killing at least eight, wounding at least twelve civilians, and destroying private property. 1 The United States justified the raid as an act of self-defence permitted under Article 51 of the UN Charter.
2 President Clinton told the nation on the evening of the raid:
[T]he Iraqi attack against President Bush was an attack against our country and against all Americans. We could not and have not let such action against our nation go unanswered... A firm and commensurate response was essential to protect our sovereignty, to send a message to those who engage in state-sponsored terrorism, to deter further violence against our people, and to affirm the expectation of civilized behaviour among nations. 3 General Colin Powell, then Chairman of the Joint Chiefs of Staff, proclaimed that the action was 'appropriate, proportional, and consistent with Article 51 of the Charter'. 4 As required under Article 51 of the United Nations Charter, the United States promptly reported its action to the Security Council, which convened an emergency session at which the US Permanent Representative presented evidence of Iraqi involvement in the plot against Bush. She offered a series of photographs showing similarities between the device and other devices previously recovered from the Iraqis. She argued, It is the firm judgment of the United States intelligence community, based on all the sources of evidence available to it, that this assassination plot was directed and pursued by the Iraqi Intelligence Service, an arm of the Government of Saddam Hussein... The attempt against President George Bush's life during his visit to Kuwait last April was an attack on the United States of America. [TJn our judgment, every member here today would regard an assassination attempt against its former head of state as an attack against itself and would react [ We responded] as we are entitled to do under Article 51 of the United Nations Charter, which provides for the exercise of self-defence in such cases. ' Of the fifteen Security Council members, only China questioned the legality of the raid. Representatives of the three Islamic countries on the Security CouncilPakistan, Djibouti and Morocco -remained silent A spokesman for all of the nonaligned countries on the Security Council -the three Islamic countries plus Venezuela and Cape Verde -stated only that they 'had taken note of the evidence presented by the United States and that the subject was one of 'utmost concern '. 6 Egypt and several other Muslim countries questioned the legality of the raid, 7 but the US action generally met with approval in Western capitals and in Russia. British Foreign Secretary Douglas Hurd expressed what appeared to have been a general view in the West: 'This operation was a justified and proportionate exercise of the right of self-defence and a necessary warning to Iraq that state terrorism cannot and will not be tolerated.' 8 Even if one believes that the function of the international jurist is to test the lawfulness of particular actions simply by measuring them against certain rules that are widely accepted, or that the jurist believes should be accepted, an appraisal of the Baghdad raid is still far from easy, for many of the norms contain ambiguities and the validity of others is uncertain. These problems rarely inhibit the jurist operating in this jurisprudential mode, for each incident and each judgment about it is essentially picaresque and its longer-term implications are limited; it was either a lawful or an unlawful action. The judgment reached is a kind of Aktenversendung, an academic jus respondendi, a pure statement of the law.
If one believes, as I do, that law is not to be found exclusively in formal rules but in the shared expectations of politically relevant actors about what is substantively and procedurally right -which may diverge sharply from the written rules -then a prerequisite for appraisal of the lawfulness and implications of an incident such as the Baghdad raid is an identification of the yardstick of lawfulness actually being used by relevant actors. ... Military force is never a tool to be used lightly, or universally. In some circumstances it may be essential. In others, counterproductive. I know that many people would like to find some formula, some easy formula to apply, to tell us with precision when and where to intervene with force.
But to warn against a futile quest for a set of hard and fast rules to govern the use of military force is not to say there cannot be some principles to inform our decisions. Such guidelines can prove useful in sizing and indeed shaping our forces, and in helping us to think our way through this key question. Using military force makes sense as a policy where the stakes warrant, where and when force can be effective, where no other policies are likely to prove effective, where its application can be limited in scope and time, and where the potential benefits justify the potential costs and sacrifice. Once we are satisfied that force makes sense, we must act with the maximum possible support The United States can and should lead, but we will want to act in concert, where possible, involving the United Nations or other multinational grouping.
But in every case involving the use of force, it will be essential to have a clear and achievable mission, a realistic plan for accomplishing the mission, and criteria no less realistic for withdrawing US forces once the mission is complete.
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In his Inaugural Address shortly thereafter. Bush's successor, President Clinton, said ... When our vital interests are challenged, or the will and conscience of the international community defied, we will act -with peaceful diplomacy when possible, with force when necessary. The brave Americans serving our nation in the Persian Gulf, in.Somalia, and wherever else they stand are testament to our resolve. 1* One month later, in an address to the European Institute in Washington, a member of President Clinton's National Security Council said, 'I think you will see us willing to use force again on a case-by-case basis, but in a variety of combinations.' 12 Spokesmen for the Clinton Administration have made clear that the proclaimed preference for multilateral diplomacy does not preclude a resort to unilateral action when the United States deems it appropriate. As Secretary of State Warren Christopher told reporters shortly after the Baghdad raid:
In the United Nations we will act with other countries, we'll press them to do ... [their] part, but I emphasize that when our vital interests are threatened, as they were by the attempted assassination of former President Bush, we will act alone.
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In its insistence on this broad right, the United States does not view itself as a Nietzchean law-breaker. Quite the contrary. It sees its unilateral uses of force in circumstances it deems appropriate as consistent with and an implementation of international law. This self-perception continues to be controversial in general, but not always in particular.
Because all unilateral coercive action in international law is not per se unlawful, the lawfulness vel non of a particular coercive unilateral action must be appraised in terms of the general criteria about the lawful use of force. The international community seems to have accommodated itself to the Baghdad raid. But unilateral action always poses special burdens for the jurist called upon to appraise lawfulness. Over and above the question of whether a particular action is lawful is the larger constitutive question of the implications for the international system of continued reliance on unilateral action. On the one hand, the potential lawfulness of unilateral coercion acknowledges that the Hobbesian problem of international politics has not been solved by the creation of some sort of centralized enforcement agency. Since such centralized arrangements have been demonstrated, in many contexts, to be the more economical and less destructive mode of vouchsafing minimum order, efforts at securing an efficient system of centralized response must continue. Paradoxically, however, when an effective centralized enforcer does not exist, the availability and prospect of a potentially lawful unilateral action may sometimes pressure an unfocused or somnolent Security Council -the only approximation of a centralized enforcer we have -to exercise its powers, lest it be completely bypassed by an individual actor. Unilateral action in support of international public order may be better than nothing, but it is no substitute for an effective international institution. The selection of instances for unilateral action by particular states will always be heavily influenced by perceptions of what serves their national interests. Incidents that engage major international interests and that require an effective international response may not be perceived by any state as of sufficient national interest to warrant paying the international and domestic political costs of unilateral action.
So, like Churchill's quip about democracy, unilateral action in contemporary world politics is probably the worst practical option (and often the only one) ... except for all the others. The Baghdad raid and the absence, in its aftermath, of significant disapproval by politically relevant actors reinforces its potential lawfulness.
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If unilateral actions are potentially lawful, how they are characterized legally acquires importance. It is not unusual for governments, like many other actors, to invoke a variety of justifications for their actions, some of which are inconsistent and some of which are, at best, peripherally linked to the governments' real objectives. In justifying the Baghdad raid, some US officials noted that Iraq had failed to comply with a series of Security Council resolutions on disarmament 14 Still, the United States sought to preserve the distinction between unilateral retaliation for the plot against Bush and the possibility of multilateral action to enforce the disarmament decrees.
Despite the fact that the United States sought to characterize the Baghdad raid as an act of self-defence, the raid fits at least as comfortably, if not more so, under the classic rubric of reprisal. In fact, there is quite a history to the contention that acts of reprisal are really acts of self-defence under the Charter. 16 While this action, too, was described as self-defence, 17 the much more plausible view is that it was an act of reprisal. Israel claimed a right of reprisal for more than 20 years; the United Nations General Assembly never accepted it South Africa also claimed it with regard to paramilitary operations by the African National Congress (ANQ from bases outside of South Africa- 18 The United States invoked it in actions against the Sandinista As the South African representative told the UN Security Council'_ South Africa will not tolerate activities endangering our security ... we will not hesitate to take whatever action may be appropriate for defence and security of OUT own people and for the elimination of terrorist elements who are intent on sowing death and destruction in our country and in our region. We will not allow ourselves to be attacked with impunity. We shall take whatever steps are appropriate to defend ourselves. ' Government in Nicaragua. The International Court condemned the US action. 19 The United States ignored the Court.
Whatever the US position, it appears that the notion of reprisal is generally reviving, under the guise of 'counter-measures,' as developed by the US-France tribunal in the Air Services Agreement arbitration 20 and elaborated by the UN International Law Commission. No general penalty, pecuniary or otherwise, shall be inflicted upon th« population on account of the acts of individuals for which they cannot be regarded as jointly and severally responsible.
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This provision limits permissible targets of reprisals but does not prohibit reprisals as such. Sir Hersch Lauterpacht wrote in this regard:
Probably Article 50 of the Hague Regulations, enacting that no general penalty, pecuniary or otherwise may be inflicted on the population on account of the acts of individuals for which it cannot be regarded as collectively responsible, does not prevent the burning, by way of reprisals, of villages or even towns, for a treacherous attack committed tiiere on enemy soldiers by unknown individuals, and this being so, a brutal belligerent has his opportunity. 23 Protocol I Additional to the Geneva Conventions of 1977, which is not in force for the United States, provides dial 'civilian objects shall not be die object of attack or of reprisals', and diat 'attacks shall be limited strictly to military objectives'. 24 (In this regard, one may note that the target of the Baghdad raid probably met die target tests of Protocol I.) These provisions do not preclude resort to reprisals as such but address issues of target and scope. The International Law Commission's draft on State responsibility states in Article 30:
The wrongfulness of an act of a state not in conformity with an obligation of that state towards another state is precluded if die act constitutes a measure legitimate under international law against that other state, in consequence of an internationally wrongful act of diat other state.
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The drafting committee of die Commission has prepared additional articles that establish conditions and limitations or counter-measures. Certain members of the Commission would plainly like to reduce dieir ambit substantially. What will ultimately emerge from die Commission and whether die international community will accept it remain to be seen. [A] state victim of a violation of an international obligation by another state may resort to counter-measures that might otherwise be unlawful, if such measures (a) are necessary to terminate the violation or prevent further violation, or to remedy the violation; and (b) are not out of proportion to the violation and the injury suffered.27
But the American Law Institute qualifies this privilege of resort to force:
The threat or use of force in response to a violation of international law is subject to prohibitions on the threat or use of force in the United Nations Charter...
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That, of course, neatly begs the question. A strict interpretation of the Charter would, according to many scholars, preclude any unilateral use of force other than acts in self-defence within the meaning of Article 51 of the United Nations Charter. Even to explore the contingencies, conditions and restrictions on such unilateral uses of force is to acknowledge that they may sometimes be lawful. The United States has it both ways by insisting that activities that it has undertaken that might be characterized as reprisals come under Charter Article 51. That makes them lawful and legitimately unilateral. It is sometimes good lawyering to fudge matters for a client The critical question, of course, is what longer-term implications this approach carries for world order. That inquiry would be best served by clarity.
IV
The Baghdad raid confirms a practice of the United States over the last decade of using military force as a highly demonstrative elective tool for securing limited political objectives. Democracies like the United States make these decisions in a unique way. When a high profile use of force appears to be the preferred instrument for securing specific political objectives, the selection by political leaders of the particular ensemble of weapons and the method of their delivery is governed (i) decreasingly by the external political objectives sought and strict military considerations about the optimum method for their achievement and (ii) increasingly by political factors within the initiating state. This may be contrasted with professional military decision-making which would reverse the priorities.
The elites of the large popular democracies of the advanced industrial countries apparently believe that political support among the rank-and-file for military action abroad will not be long-term. 29 It is now taken for granted that in cases of indecisive military operations, popular support for a particular military action will be inversely proportional to casualties suffered. If the casualties mount and success is not immediate, the military action will be terminated. To avoid this outcome, the elite of the initiating state will be inclined to select a weapons ensemble that minimizes the exposure of its personnel or will use massive amounts of force even when smaller, more precise applications would be likely to achieve the objective, with less peripheral damage in the target state but at greater risk to the initiator. This phenomenon may prove not to be unique to the United States. The great industrial democracies of Western Europe, Japan and the rest of North America will likely find that they too are subject to similar internal political forces. The American practice can be traced to the Reagan Administration's attack on Syrian and Lebanese irregular positions near Beirut in December 1983. In October 1983, a suicide bombing of the US marine base in Beirut had left 241 marines dead. Although the United States did not respond immediately, it used Syrian anti-aircraft fire against US Navy F-14s on reconnaissance missions in December as a justification for striking back. 30 The United States bombarded suspected sites in the Shuf Mountains from ships in the Mediterranean. It cranked up the ships' great guns, virtually using them as mortars. To preclude United States casualties, even spotter planes, which would have been vulnerable to ground fire, were not used. The shelling was, for all intents and purposes, blind After a predetermined amount of ordinance was fired, the mission was declared successful and the ships sailed off.
In the Baghdad raid, the weapon elected was a late model of a 'Cruise' missile. The Cruise missile is a weapon that may be fired at a 'safe' remove from the responsive capacity of the adversary and that is supposed to be guided by a pre-set computer programme to its target Considering the nature of its delivery mechanism, the cruise missile is remarkably accurate. But it is not as accurate as other weapons available in the arsenal, some of which incorporate technology no less sophisticated but also allow for real-time visual verification and, if necessary, correction. Those other weapons, however, cannot be operated from over the horizon. By their nature, they require a more proximate presence of the operator and, thus, increase the likelihood of casualties to or capture of US forces.
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'Collateral damage' is the official euphemism for a weapon's use which, whether or not it achieves its target, injures or kills non-combatants and destroys property which was not targeted. Collateral damage is not per se a violation of the law of war. Until now, however, the international legal criteria of proportionality and necessity have implied the selection, by the attacker, of the most discriminating weapon in its arsenal for the military task at hand.
In this perspective, the Baghdad raid represents, implicitly, one more claim to revise this part of the law of armed conflict by inserting a new corollary: the initiating state should use the most discriminating weapon that exposes its forces to the lowest probability of casualty. Note that in this claim, the relationship between attacker and collateral damage to civilians in the target state is perforce zero-sum. The greater margin of safety for the initiating forces translates into greater peripheral damage to civilians in the target There is nothing iniquitous about a claim to change a part of the legal regime. Life changes and all of the institutions of society must adjust Claims to revise legal arrangements are commonplace. Customary law, by its nature," is revised by a general acquiescence in a state's purposive current behaviour that violates some prior norm. That acquiescence should, ideally, be based on an opinio juris that the proposed changes promise to better serve the common interest in a new context than would the norms they are supplanting.
How should the claim to change diis aspect of the law of war be evaluated? Is it true that an ineluctable condition for operation of the industrial democracies in this sector of international law is the reduction of their own casualties? If it is true, does it warrant changing the law and shifting the losses to non-combatants in the target state? Will the international law of armed conflict accommodate itself to this claim?
Although the Baghdad raid may be seen in a context of continuing military, economic and diplomatic pressures against the Saddam Hussein government in Iraq, the specific precipitating event for this raid was the attempt by the Government of Iraq to assassinate former President George Bush.
It is a sad feature of modern life, underlined by the murder of Olaf Palme, that even democratically elected leaders in comparatively tranquil states now require elaborate personal security systems. It is generally accepted that in the absence of security someone will try to harm a Head of State. But those are individual acts. Until now the initiation of an assassination attempt by one government against the Head of State of another has been deemed to be unlawful. For example, the May 1981 attempt to assassinate Pope John Paul IL probably by one or more intelligence agencies in the then Soviet Bloc, was unanimously condemned.
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This norm has, however, suffered some discernible erosion and it would be inaccurate and unfair not to put the Iraqi attentat into context Although the United States prohibits United States agencies from engaging in assassination, 33 For more than one thousand years, there has been a deep tension in Western civilization between the legitimacy of tyrannicide and the notion of the inviolability of the Head of a state or government. 36 To its credit, the Baghdad raid affirmed the grave international unlawfulness of trying to assassinate a Head of State. The raid itself targeted the intelligence headquarters in which the assassination plot had presumably been hatched and from which it was directed. The raid did not target Saddam himself. But the United States has conveyed inconsistent messages about the law in relation to Saddam and others. Plainly, officials have not thought through the public order implications of the cumulative erosion of a norm about Head of State inviolability, which occurs each time a Head of State is targeted. 37 They should.
VI
The United States had initially indicated that it would not react to the allegations of an Iraqi plot against former President Bush until the results of the Kuwaiti investigation and the trial and conviction of the operatives -who had been apprehended -had been concluded. In the event, however, the United States did not wait for the end of the trial, but conducted the raid much earlier. Some observers speculated that the selection of the time of attack was not accidental, but was designed to send an ancillary message to North Korea, then resisting UN efforts to have it withdraw its denunciation of its membership in and commitments to the International Atomic Energy Agency.
Assuming that the conjunction of events was not fortuitous, the question for the international legal scholar is whether, in assessing the lawfulness of uses of force, such extra-arena implications may be taken into account to justify or reinforce the action. 38 Plainly, the selection of a target and the conduct of the unilateral action only for its demonstration effect vis-d-vis another target outside the arena is unlawful. It would be equivalent, to paraphrase Holmes, to contending that if capital punishment is an effective deterrent, it is not too important whether a guilty or an innocent person is hung.
The inquiry becomes more complex, however, when there is some justification for the primary action but the principal objective of the initiators is the unrelated behaviour of another actor outside of the particular arena in which the unilateral action takes place. Will appraisals of the international lawfulness of coercive acts take account of the extra-arena effect of factors such as selection of timing, selection of weapons and, perhaps, selection of targets? Protocol I to the Geneva Conventions would seem to rule out such factors. It is, however, not one particular instrument but the complex process of decision of international politics that makes and changes international law. Incidents like the Baghdad raid play no small part in this process. It is precisely for this reason that they should be scrutinized, as are formal legislative proposals, for their comparative contribution to the fulfilment of the common interests of the world community.
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At the time of the United States' invasion of Grenada, there was considerable discussion of the US interest in sending a general message that, despite its difficulties in Lebanon, it continued to be a credible global actor prepared to use force when it served its interests.
